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Rc: Attorney General's Statement-initiated measure to decriminalize
possession of one ounce or less of marijuana and marijuana
paraphernalia

Dcar Sccretary Krebs,

This Office received an initiated measure to decriminalize the possession of one
ounce or less of marijuana and marijuana paraphernalia. Enclosed is a copy of
the initiated measure, in final form, that was submitted to this Office. In
accordance i'"'ith SDCL 12-13-25.1, I hereby submit the Attorney General's
Statement vl.ith respect to this measure. Any fiscal impact statement prcpared
pursuant to SDCL 2-1-19 will be filed separately by LRC.

By copy of this letter, I am providing a
to the sponsor of the initiated measure

Verv truly vours,

lvaqlrc
Marty .-1. .Jackley
ATTORNEY GtrNERAL

MJ.l/ PA/ lde
En c.

cc u,/enc.: Ryan Gaddy
Jason Hancock,

copy of the Attorney General's Statement
pursuant to SDCL 12-f 3-25.1.
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Director of LRC
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INITIATED MEASURE

ATTORNEY GENERAL'S STATEMENT
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S.D. SEC. OFSTATE

Title: An initiated measure to decriminalize the possession of one ounce or less
of marijuana and marijuana paraphernalia

Explanation:

Under the measure, it will no longer be a state crime to possess one
ounce or less of marijuana, including metabolites of marijuana within the
body, and marijuana paraphernalia. Adults possessing one ounce or less of
marijuana or marijuana paraphernalia are subject to a civil penalty, and
minors are required to complete a drug awareness program. The marijuana
may be forfeited.

Except as provided by the measure or by federal law, the State and its
political subdivisions cannot penalize, sanction, restrict, or disqualify a person
in any way for possessing one ounce or less of marijuana or marijuana
paraphernalia.

The measure does not prohibit political subdivisions from regulating
public consumption of marijuana and imposing penalties, as long is the -
penalties do not exceed those for public consumption of alcohol.

The measure does not change existing state law regarding possession of
more than one ounce of marijuana, or its distribution. Mariiuana possession
remains illegal under federal law.

The purpose and effect of many provisions of the measure are unclear
and will require legislative or judicial clarification if the measure is approved.
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An Act to decriminalize the possessiorr end use of one ounce or less of mariiuana.

Be it enacted by the peoplo of South Dakota:

section 1. Notwithstanding any raw to the contrary, any pcrson eighteen years ot age or
older who posses6e6 one ounce or ress of marijuana may be subject to a civir penarty of
one hundred dollars end forfeiture of the maruuana. Any unpaid lne shall double if not
paid within ninety days of the offense. An offender under the age of eighteen shall be
subject to the same forfeiture of lhe marijuana and shafl complete a drug awareness
program lhat meets the criteria set forth in this Act. lf the parents or legal guardian of
any clrug otfencter under the age of eighteen fails within one year of the notice to
complete a drug awareness program, a civil penalty of up to three hundred fifty dollars
may De tmposed pursuant to this Act

section 2. Except as specifica[y provided in this Act, neither the stale nor any of its
poliUcal subdivisions may impose any form of penalty, sanclion, reetriclion or
disqualificalion on a person for posgessing one ounc€ or lees of marijuana or
paraphernelia for marijuana use, nor may any penalties or obligations exceeding those
outlined in Section 1 of this Act be imposed by the state or any of its political
subdiviaions for having cannabinoids or cannabinoid metebolite8 in any tissue or fluid of
the human body Neither poeseggron of one ounce orressof marijuana, orpossession
of paraphernalia for marrluana use, or the presence of cannabanoids or cannabinoid
metabolites in any tisrue or nuid of the human body may provide a basis to deny a
per$on student financial aid, public housing, or any lorm otpublic assistance including
unemproyment benefits, to deny a person the right to operate a motor vehicre, or to
disqualify a person from serving as a foster psrent or adoptive parent. However. nothing
contained in this Act permits the operabon of motor vehicres or other actions taken whire
under the influen@ of merijuana Any records concerning the offense of posseseion of
one ounce or less of marijuana may not be recorded in any dstabase of criminal
offenders_

section 3. As used in this Act, the term 'possession of one ounce or ress ot mar,Juana, ,,

includes possession of one ounce or ress of mariiuana. or any mixture or preparation
thereof, and does not incrude the weight of other ingredients In mariiuana prepared for



consumption as food or drink. The term incrude the possession of paraphernaria tor the
ingestion, use, inhalation, preparation. or storage of mar;juana or person use.

Section 4. Nothing contained in lhis Act may be construed to repeal or modify any law
concerning the medicar use of marijuana or tetrahydrocanna binor in any other form, or
the posseEsion of more than one ounce of marUuana or the selling, manufacluring, or
trafficking of marijuana

section 5 Nothing contained in this Act prohibits a political subdivision of the state from
enacting ordinances or bylaws regulating or prohibiting the consumption 9f marrluana or
telrahydrocannebinor in pubric prac€s and providing for additionar penarties tor the
public use of mariiuana, if the additionar penarties are no greater than those rerated to
the public consumption of alcohot.

section 6. No violation of this Act sharr be considered a vioration of parore or probation.

section 7. Any person in possession of a ricense or other torm of identification who fairs
to produce the aame upon request of a raw enforcement officer who informs the person
that he or she hes been found in possession of whar appears to be an ounce or reSg of
marijuana, or eny person without any form of identification who feil6 or refuses to
truthfulry provide his or her name, address end date of birth to raw enforcement ofticer
who intends to provide the person with a ciretion for possession of an ounce or ress of
marijuana mey be charged with sDCL chapter 22-42-6, crass 1 misdemeanor to
possess more lhan one ounoe but less than two ounces of mslijusn6

section 8- Any offender under the age of eighteen shal comprete a drug awereness
program within one year of when his or her pafcnb or regar guardisn are given notice of
the offonee and available drug awareness programs. Failure of such an offender to
complete such program may be basis for imposing a civil penalty of up to three hundred
fifty doltars pursuant to Section .t ot this Act.

section 9, The drug ewarene€s prog'm must provide at reast four hour6 0t crassroom
instruction or group discusSion and ten hours of community servrce. In addition to the
programs and curricura it must estebrish anct maintain, the Department of Hearth sharl
develop a complient drug awareness program specific to the use gnd abuse of



madjuana, alcohol and controlled substances. The deparlment shall set fees for the
program $ufficient to cover all costs of administering the progrem, which may not
exceect one hundred fifty doflars- Alr fees shal be paid by rhe offender upon entry in the
drug awareness program

section 10. A law enforcement of{icer shafl compry with the provas,ons of cheoter 23-1A
when issuing eny citalion pursuant to this Act.

Section 11 A copy of the notice delivered, pursuant to Section 1 of this Act. to an
otfender under the age of eighteen shall be mailed or delrvered to at least one of that
offender's custodial parents or, where there is no such person, to that offender,s leg6l
guardian at the last known address. lf the offender or a parent or tegal guardian fails to
file with the clerk of court, a certificate that the offender has compteted a drug
awarenesa program in accordance with this Act within one year of the relevant offense;
the clerk shafl notify the offender, parent or guardian, and the enforcing person who
rssued the originar notice of a hearing to show cause why a civir penarty of up to three
hundred fifty do|ars shourd not be imposed. Factors to be consroered by the court in
wergnrng ceuse shafl be rimited to financiar cspacity to pay any Increage, the offende,,s
ability to psrticipate in a compliant drug awareness program and the offender,s
willingness to comprete such program within a timeframe to De determined by the courr.

section 12. Fifty percent ofthe revenue generated from civir penarties imposed under
the provisions of this Act shell be released to the municipality or county where the
offense occurred rhe remeining fifty percent of the revenue generated from civil
penalties imposed under the provisions of this Act shall be rransmrtted to the
Department of Health to fund swarenesg and substance abuse treatment

section 13 SDCL 22-42-6 possession of mariiuana prohibited-Degrees according to
amount' needs to be amencted to incrude crass 1 misdemeanor to pog'ess more than
one ounce but less than iwo ounces of marijuana. All other tews stand as is.


