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Mr. John P. Fiksdal
3918 S. Western Avenue
Sioux Falls, SD 57105

Dear Mr. Fiksdal:

Pursuant to SDCL 12-13-25, this office is required to review each initiated law or initiated
amendment to the South Dakota Constitution. Further, this office is required by SDCL 12-13-24 to
determine if each initiative or initiated amendment is "written in a clear and coherent manner in the
style and form of other legislation" and that it is "worded so that the effect of the measure is not
misleading or likely to cause confusion among voters." You are under no obligation to accept any
of the suggestions contained in this letter. But please keep in mind the legal standards established
in SDCL 12-13-24.

The draft language of the initiated measure submitted to this office is not written in the same form
and style used for preparing legislation for the South Dakota Legislature. It may be helpful to
review the drafting manual for legislation which may be found on the LRC website or you may find
examples of legislation introduced in previous sessions to provide a format for preparing your
proposed initiated measure.

The title for proposed measure should begin with an active verb that expresses the subject of the
proposed measure. The title for proposed measure currently begins with a short title, which is also
inconsistent with the practice of codification used in this state. Short titles are occasionally used
with Uniform State Laws to indicate to the South Dakota courts that courts in other states may
have already construed the provisions of the proposed Act. Furthermore, findings and declaration
of purpose are rarely used in legislation and it does not appear that the proposed findings list any
facts, but expresses an opinion of the purpose of the measure. There are several other form and
style issues which are either outlined in this letter or marked on the proposed measure.

Do not attempt to amend or propose the catchline for each section of law, the catchline is not part
of the statute. The publisher and Code Counsel will amend or prepare the catchlines. Also, never
attempt to assign the codification number for any new section as that will be determined by the
publisher and Code Counsel.
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New underscored material always follows overstricken material and it is not proper form and style
to overstrike and underscore a portion of a word. In many instances within the proposed measure,
the section begins with subdivision numbers. This is the federal drafting style, which is used in
some other states, by assigning a subdivision number to each paragraph of a multi-paragraph
section. This practice is not permitted in South Dakota. In general, avoid muiti-paragraph sections
by making each paragraph a separate section and use internal references, if needed. Section 31
of the measure as submitted to this office is a prime example of the improper use of subdivisions.
These paragraphs should be made into separate sections which, if approved by voters, may likely
be codified as a separate chapter.

We do not use numerals in the drafting of legislation, except for the drafting of special
appropriations. Please avoid the use of pronouns whenever possible by using terms such as,
voter or candidate, which could be substituted for several of these pronouns. We also write in the
active voice and use the singular subject instead of the plural when drafting. The simplest way to
accurately state a proposition is the preferred format. Please use short and concise sentences
and avoid long complex sentences.

There are sentences and paragraphs within the proposed measure that reflect a discussion on the
merits of the measure and the pro and cons of certain stipulations within the measure. It is
recommended that language be deleted from the measure whenever possible.

The phrase "but not be limited to" is used several times and should be deleted. The use of this
phrase implies that there are other items that are not listed. If it is necessary to provide a list of
items to clarify the meaning of the proposed legislation, please list all items that are applicable.
The courts, if asked to interpret the meaning of the lists, most likely wili determine the listto be all
inclusive. The lists should be all inclusive or be deleted.

When drafting bills or amendments we use "may not" instead of "shall not." A negative used with
"may" negates the obligation and permission to act and is the stronger prohibition. A negative
used with "shall" negates the obligation, but not the permission, to act and therefore is avoided.
As you may note, many of sections that previously included "may not" in the existing language,
you added a "shall not". We strive for consistency in the usage of terms, when drafting
amendments or adding new language.

The first full paragraph on the top of page 22 requires the Secretary of State to provide
information from campaign finance disclosure statements submitted to the present. Are you
requiring that all historical files that exist be made available electronically? Not knowing how those
statements were submitted and maintained, there is a concern as to whether this is feasible and
how much it may cost the state to comply with this requirement. Please consider visiting with the
Secretary of State regarding this stipulation.

The proposed measure references rules promulgated by the ethics commission, however, no
specific rule making authority is granted to the ethics commission. Page 35 of the Legislative
Drafting Manual outlines how to provide rule making authority. This is a delegation of the
legislative authority to the ethics commission and the rule making authority should be specifically
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described. The courts have ruled it an unconstitutional delegation of legislative authority when
done so without limits or standards.

Sections 39 and 40 on page 35 provide an appropriation to the democracy credit fund.
S.D. Const., Art. XIl, § 2 states that appropriations shall be made by separate bills, each
embracing one object, and requires a two-thirds vote of all the members of each branch of the
Legislature. The proposed annual appropriation may be unconstitutional.

Severability clauses may be used in other states: however, severability is a long-established
doctrine of the South Dakota Supreme Court. This is sometimes referred to as "the doctrine of
severability." Section 42 on page 36 as the draft was submitted to this office should be deleted.

Finally, the proposed initiated measure is lengthy. Please keep in mind that the proposed
measure along with the Attorney General explanation, instructions to signers, and signature
blocks must all fit on a single initiative petition form.

Attached is a copy of your proposed initiated measure with all our suggested style and form
changes.

This letter constitutes neither an endorsement of your initiated measure nor a guarantee of its
statutory sufficiency. It does constitute fulfillment of your responsibility pursuant to SDCL 12-13-25
to submit your draft to this office for review and comment. If you proceed with your initiated
measure, please take care to ensure that your statements or advertising do not imply that this
office endorses or approves your proposals.
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cc/enc: The Honorable Shantel Krebs, Secretary of State
The Honorable Marty Jackley, Attorney General
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FOR AN ACT ENTITLED, “Fhe-Seuth-Dakota-Government-Accountabitity and-Anti

BE IT ENACTED BY THE PEOPLE OF THE STATE OF SOUTH DAKOTA

Do not amend ov propose. catch lings . |
M' Short +Hes are inconsistent with the paadice of

codi ‘:{C ion in Soath DaKsks, Occas ion ) aed B B orm S"h‘le laus,
M Thisgcprmay be referred to as the "South Dakota Government Ac!ountability and Anti-
Co ion Act."

Seetion 2. Jigdi Findings ow declavation of Papose ave Mf‘dy used,

The yeople find and deglare that accountability to the people is of the utmost importance in

South\Dakota’s politi€al system. Today, that system does not properly prevent corruption or its

appearance and is“weakened by: insufficient participation by citizens, who believe that current
W campaigp fingrcing incentives have rendered their role insignificant; rapidly rising costs of

t force candidates to prioritize special interest donors, often from outside of South
o have the potential to make large contributions; insufficient and delayed disclosure
of relevant information on campaign contributions, political advertising, and paid

lobbying; inadequate enforcement of the laws intended to address these problems.

Section 3. That § 12-27-1 be amended to read as follows:

12-27-1. Definitions- £, Do net hard existing ct<h lines.

CI‘;_nns used in this chapter mean:

(1) “Ballot question,” any referendum, initiative, proposed constitutional amendment, or other
measure submitted to voters at any election; ) :

(2) “Ballot question committee,” a person or organization that raises, collects, or disburses
contributions for the placement of a ballot question on the ballot or the adoption or defeat of any
ballot question. A ballot question committee is not a person, political committee, or political
party that makes a contribution to a ballot question committee. A ballot question committee is
not an organization that makes a contribution to a ballot question committee from treasury funds;

(3) “Candidate campaign committee,” any entity organized by a candidate to receive
contributions and make expenditures for the candidate. Only one candidate campaign committee

may be organized for each candidate;

(4) “Candidate,” any person who seeks nomination for or election to public office, and for the
purpose of this chapter a person is deemed a candidate if the person raises, collects, or disburses
contributions in excess of five hundred dollars; has authorized the solicitation of contributions or
the making of expenditures; or has created a candidate campaign committee for the purpose of



obtaining public office. The person is also deemed a candidate if the person has taken all actions
required by state law to qualify for nomination for or election to public office;

(5) “Clearly identified,” the appearance of the name, nickname, a photograph or a drawing of a
candidate or public office holder, or the unambiguous reference to the identity of a candidate or
public office holder;

(6) “Contribution,” any gift, advance, distribution, deposit, or payment of money or any other
valuable consideration, or any contract, promise or agreement to do so; any discount or rebate
not available to the general public; any forgiveness of indebtedness or payment of indebtedness
by another person; or the use of services or property without full payment made or provided by
any person, political committee, or political party whose primary business is to provide such
services or property for the purpose of influencing:

(a) The nomination, election, or re-election of any person to public office; or

(b) The placement of a ballot question on the ballot or the adoption or defeat of any ballot
question submitted. Note % ,
Ovenstrickew mateniol s $3llo wed by unclerszor ed
The term does not include services provided by a person as a volunteer for or on behalf of any
candidate, political committee, or political party, including the free or discounted use of a

person’s residence@r officeyNor does the-term-include-the-purchase-of an
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A contribution does not include administration and solicitation of a contribution for a political
action committee established by an organization and associated expenses, nor the use of an
organization’s real or personal property located on its business premises for such purposes. A
contribution does not include nominal use of a candidate’s real or personal property or nominal
use of resources available at a candidate’s primary place of business;

(7) “County office,” any elected office at a county in this state;

(8) “Election,” any election for public office; any general, special, primary, or runoff election;
and any election on a ballot question;

q
%} “Expenditure.” include§//

a’ - .
,(df ,Any purchase, payment, distribution, loan, advance, deposit, or ift of money or
anvything of value. made by any person for the purpose of influencing any election

office or ballot initiative. measure, or question-and—. 74e Fferm /ncludes a_

-(-bhgn?tten contract, promise, or agreement to make an expenditure. Hweqe._f)\ Hh

_(eY"Fhie term "ex/. penditure‘%)es not include:




(@)
(Y ﬁcommunication appearing in a news story, commentary, or editorial or letter to
the editor distributed through the facilitfzg of any broadcasting station, newspaper,
magazine, or other periodical publicatiofi, unless f4eh facilitigs af€ owned or

controlled by any political party, political committee, or cand’idate;

(-!93 ’(i"Any communication by a person made in the regular course and scope of the
person’s business or ministry or any communication made by a membership
organization solely to members of the organization and the members’ families:

(CM' i Any communication that refers to any candidate only as part of the popular name

of a bill or statute’ ..~
o T

_(Q}KExpresst advocate,” any communication which:

(a) In context has no other reasonable meaning than to urge the election or defeat of one
or more clearly identified candidates, public office holders, or the placement of a ballot
question on the ballot or the adoption or defeat of any ballot question by use of explicit
words of advocacy of election or defeat. The following are examples of words that
convey a message of express advocacy: vote, re-elect, support, cast your ballot for, reject,
and defeat; or

(b) If taken as a whole and with limited reference to external events, such as the
proximity to the election, may only be interpreted by a reasonable person as containing
advocacy of the election or defeat of one or more clearly identified candidates, public
office holders, or the placement of a ballot question on the ballot or the adoption or defeat
of any ballot question because:

(1) The electoral portion of the communication is unmistakable, unambiguous, and
suggestive of only one meaning; and

(ii) Reasonable minds could not differ as to whether it encourages actions to elect
or defeat one or more clearly identified candidates, public office holders, or the
placement of a ballot question on the ballot or the adoption or defeat of any ballot
question or encourages some other kind of action;

(11) “Independent expenditure,’m the payment of money or
exchange of other valuable consideration or promise;-made-by-a-person;-organization;-political




erery-to-any-memoer-oi-the-organ 6 - for a communication by a

person, organization, political committee, or political party which is not a contribution and

which: 7))
= ,(ai’fﬁefers to a clearly identified candidate for state or local elective office or the

' placement of a ballot question on the ballot or the adoption or defeat of any ballot

question; and—

(@ﬁi‘ﬁs made without arrangement, cooperation, or consultation between any
candidate or any authorized committee or agent of a candidate and the person

making the expenditure or any authorized agent of that person, and is not made in
concert with or at the request or suggestion of any candidate or any authorized

committee or agent of the candidate; and

c
(«\ if) Satisfies at least one of the following standards:

(1) Contains express advocacy. or its functional equivalent, of the election

or defeat of a clearly identified candidate for office; or

<ivty
(2) Is disseminated, broadcasggr otherwise published within 60 days of
the election sought by a candidate, mentions a candidate and targets the

Mmake owe ivd'D
> one. POMﬂmph

ﬁ’éﬁ' a communication appearing in a news story, commentary. or editorial or letter

to the editor distributed through the facilitieg of any broadcasting station

owned or controlled by any political party, political committee, or candi at«p,

«@' a1y &nx communication by a person made in the regular course and scope of the
person’s business or ministry or any communication made by a membership

organization solely to members of the organization and the members’ families; o p

a
'g At i&y communication that refers to any candidate only as part of the popular P

name of a bill or statutci' Domn ot asert peri ods within & &S O
i suledivisionsS
(12) “In-kind contribution,” the value of a good or service provided at no charge or for less than
its fair market value. The term does not include the value of services provided by a personas a
volunteer for or on behalf of any candidate, political committee, or political party, including the

free or discounted use of any person’s residence or office;

candidate’s relevant electorate.




(13) “Legislative office,” the Senate and the House of Representatives of the South Dakota
Legislature;

(14) “Loan,” a transfer of money, pfOperty, guarantee, or anything of value in exchange for an

obligation, conditional or not, to repay in whole or part, The outstanding amount of a loan not

made in the ordinary course of business and at a usual and normal interest rate is a contribution

til paid{'
until re 5

(15) “National political party,” the organization which is responsible for the day-to-day operation
of a political party at the national level, as deterniined by the Federal Election Commission;

(16) “Organization,” any business corporation, limited liability company, nonprofit corporation,
limited liability partnership, limited partnership, partnership, cooperative, trust except a trust
account representing or containing only a contributor’s personal funds, business trust,
association, club, labor union, collective bargaining organization, local, state, or national
organization to which a labor organization pays membership or per capita fees, based upon its
affiliation and membership, trade or professional association that receives its funds from
membership dues or service fees, whether organized inside or outside the state, any entity
organized in a corporate form under federal law or the laws of this state, or any group of persons
acting in concert which is not defined as a political committee or political party in this chapter;

ed by the

means a candidate who has been certifi

183, Political action committee,” a person or organization that raises, collects or disburses

contributions to-influence-the-cutcome-ofan-election and who is not a candidate, candidate
campaign committee, ballot question committee, or a political p .litical action
d = refade; _
'E‘(‘Dc; nat” mafce du:uves

@ son that makes a contribution to a political committee or political party from
his-or-her own funds; or

(b) @ rganization that makes a contribution to a ballot question committee from

treasury funds;

(20

-19);“Political committee,” any candidate campaign committee, political action committee, or
ballot question committee;

)

207 Political party,” any state or county political party qualified to participate in a primary or
general election, including any auxiliary organization of such political party. An auxiliary
organization is any organization designated as an auxiliary organization in the political party’s
bylaws or constitution except any auxiliary organization that only accepts contributions to
support volunteer activities of the organization and does not make monetary or in-kind
contributions or any independent expenditures to any political committee;
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Public office,” any statewide office, legislative office, or county office;
3) X7 “Qualified contribution” smeans a contribution made by a natural person resident of the

- state that is not, in the aggregate. in excess of two hundred and fifty dollars in-the-easeof o a
candidate for legislative office/or in excess of five hundred dollars in-the-ease-of 2
candidate for statewide office”

.

&

“Recognized business entity,” any:

(a) Domestic corporation, limited liability company, nonprofit corporation, limited
liability partnership, or cooperative duly registered with the secretary of state as of the
first day of January of the current calendar year, and which is currently in good standing;

(b) Foreign corporation, limited liability company, nonprofit corporation, limited liability
partnership, or cooperative duly registered with the secretary of state as of the first day of
January of the current calendar year, and which is currently in good standing; or

(c) Entity organized in a corporate form under federal law.

—

) cognized business entity* does not include olitical committee or political party or an is
g ne{—a-feeegﬁ&ed—busmess—eémv—ﬁm‘&gamzatmn which was established by or is controlled, in

whole or in part by a cand1date polmcal commnttee or agent of a candidate or political
committee i L

£
(«% “Statewide office,” the offices of Governor, lieutenant governor, secretary of state, attorney
general, state auditor, state treasurer, commissioner of school and public lands, and public

utilities commissioner;

3

(210 “Treasury funds,” funds of an organization that were not raised or collected from any
othcr source for the purpose of influencing a ballot question;

£
(,%24‘)‘ “Volunteer,” a person who provides his or her own personal services free of charge.

Section /4/ That § 12-27-7 be amended to read as follows:

for governor, or the candidate’s campaign committee, may accept contrlbutions from a person or

1 political committee which in the a oate from one source exceeds four thousand dollars
M’ £$4-:060Y during any calendar yea;jor contributions from a political party which in the aggregate
from one source exceeds forty thousand dollars £$40-600)during any calendar year.

o’
6




No candidate for attorney general or lieutenant governor. or the candidate’s campaign
committee, may accept contributions from a person or political committee which in the aggregate
from one source exceeds two thousand dollars<4$2-066¥ during any calendar year, %61
contributions from a political party which in the aggregate from one source excéeds twenty
thousand dollars£$26:860)during any calendar vear.

Q?I?o candidate for secretary of state, state auditor, state treasurer, commissioner of school and
public lands, or public utilities commissioner, or the candidate’s campaign committee, may

accept contributions from a person or political committee which in the agoreoate from one
source exceeds one thousand dollars£$1-6007 during any calendar year,Or contributions from a
political party which in the aggregate from one source exceeds ten thousand dollars €$40.000)—
during any calendar vear. '

@d’ﬁo’ candidate for statewide office may accept a contribution from a ballot question
7 committee.
e

unds received by a carfdidate or candidate’s campaien committee by way of redemption of a
emocrac edit onsidered a contribution from the person who assiened the

gmocracx Credit to the candidate.

jﬁli"yhe limitation on any contribution frem-a-persen in this section does not apply to any

contribution by the candidate idate’s i ily to his-orher campaign
committee. A violation of this section is a Class 1 misdemeanor. e condiidates

Sectioﬁ/%f. That § 12-27-8 be amended to read as follows:

egislative or county office or the candidate’s

an
v ~ v O

i 35 : GpPaten FHRtttee -3 HH e; cat-party-
contributions from a person or political committee which in the aggregate from one source
exceeds seven hundred and fifty dollars ($750Y during any calendar year, or contributions from a
political party which in the aggregate from one source exceeds five thousand dollars ($5:6007)
during any calendar vear.

/Qﬁ’\I o candidate for legislative or county office may accept a contribution from a ballot question
committee,
arl

(3) Funds received by a can@ ate or candidate’s campaign committee by way of redemption ofa
Democracy Lredit shatt-be considered a contribution from the person who assigned the

-Bémocracv{,@fedit to the candidate.




The limitation on any contribution frem-a-persen in this section does not apply to any
contribution by the candidate er—the—eand-léate—s—xmmedmte—fmﬂy to his-er-her campaign

committee. A violation of this section is a Class 1 misdemeanor. A phe condidlat€s

|
Section 6. That § 12-27-9 be amended to read as follows:
\m")w w it o oftributions 10 po A action committees==Violattonas-misd ANO

he-contributor-is-a-person-oran-organizationsne No political action comnutteemay accept
any contnbutlon from a person, orgamzanon, pohtlcal comm1tteg,(_)r political party which in the
aggregate from a single source exceeds tea two thousand dollars £$2-:008¥-during any calendar

year. A pohtlcal actlon comm1ttee may not accept contrlbutlons from a ballot question committee
0 =t 1 COHHTtHE - . A violation of

thlS sect10n isa Class 1 mlsdemeanor

Secti()n/?./ That § 12-27-10 be amended to read as follows:

12-27-10.

No political party may accept any contribution from a person or
olitical committee which in the aggregate from a single source exceeds ten five thousand dollars
(856007 during any calendar ycar A pohtlcal party rnay not accept contnbutlons from a balIot

question committee-any easn
party. A v1olat10n of this section is a Class 1 rnlsdcmeanor

Sectlon,Bl Til:tﬁépter 12-27 be amended by adding thei&‘to a new section to read as follows:

,u‘ﬁ& adibcdvn kawd

/Dufpose- of +ino lead lives see Pq.ges 43 t#? N
Legislative :

A candldatc erson holding statewide or legislative office “g ent of a candidate or an person
holding statewide or legislative office, or an entity directly or indirectly established. financed
maintained.or controlled by or acting on behalf of one or more candidates or persons holding
statewide or legislative office sha‘l.f'%& solicit, receive, direct, transfer, or spend funds in
connection with an election unless the funds are subject to the limitations, prohibitions, and
reporting requirements of this chapter.

7
Section/o./ That ?ﬁaptef 12-27 be amended by adding thereto a new section to read as follows:
Do not undsiscore.. Same P sechias Hat

&au)-

For the purpose of the contribution limits established b 2-27-8. 12-27-9. and 12-
27-10, all committees established, financed, maintained,or controlled by the same corporation,

labor organization, person, or group of persons, lncIudmg any parent, subsidiary, branch,
division, department, or local unit thereof, are affiliated and share a single contribution limit both

with respect to contributions made and contributions received.




