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Mr. John P. Fiksdal
3918 S. Western Avenue
Sioux Falls, SD 5710S

Dear Mr. Fiksdal:

Pursuant to SDCL '12-13-25, this office is required to review each initiated law or initiated
amendment to the South Dakota Constitution. Further, this office is required by SDCL ,12-13-24to
determine if each initiative or initiated amendment is "written in a clear and cohlrent manner in thestyle and form of other legislation" and that it is "worded so that the effect of the measure is not
misleading or likely to cause.confusion among voters." You are under no obligatLn to accept any
of the suggestions contained in this letter. But please keep in mind the tegd sdilaros established
in SDCL 12-13-24.

The draft language of the initiated measure submitted to this office is not written in the same formand style used for preparing legislation for the South Dakota Legislature. tt miy be helpful toreviewthe drafting manual for.legis.lation which may be found on th6 LRC website oryou mayfind
examples of legislation introduced in previous seisions to provide a format for preparing yourproposed initiated measure.

The title for proposed measure should begin with an active verb that expresses the subject of theproposed measure. The title for proposed measure currently begins witir a short ti1e, which is alsoinconsistent 
ryith the practice of codification used in lhis state. Short tifles are occasionally usedwith Uniform State Laws to indicate to the South Dakota courts that courts in other states may

have already construed the provisions of the proposed Act. Furthermore, nnaings and Oeclaration
of purpose are rarely used in legislation and ii does not appear that the proposid findings list anyfacts,.bul expresses an opinion ofthe purpose ofthe measure. There are several other form andstyle issues which are either ouflined in this letter or marked on the proposed measure.

D-o not attempt to amend or propose the catchline for each section of law, the catchline is not part
of.the slatute. The publisher and Code Counselwill amend or prepare the catchlines. Also, never
attempt to assign the codification number for any new section as that will be determined by thepublisher and Code Counsel.
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New underscored maierial always follows overstricken material and it is not properform and style
to overstrike and underscore a portion of a word. ln many instances within the proposed measure,
the section begins with subdivision numbers. This is the federal drafting style, which is used in
some other states, by assigning a subdivision number to each paragraph of a multi-paragraph
s6ction. This practice is not permitted in South Dakota. ln general, avoid multi-paragraph sections
by making each paragraph a separate section and use internal references, if needed. Section 31
of the measure as submitted to this office is a prime example of the improper use of subdivisions.
These paragraphs should be made into separate sections which, if approved by voters, may likely
be codified as a separate chapter.

We do not use numerals in the drafting of legislation, except for the drafting of special
appropriations. Please avoid the use of pronouns whenever possible by using terms such as,
voter or candidate, which could be substituted for several of these pronouns. We also write in the
active voicc and use the singular subject instead of the plural when drafting. The simplest way to
accurately state a proposition is the preferred format. Please use short and concise sentences
and avoid long complex senten@s.

There are sentenees and paragraphs within the proposed measure that reflect a discussion on the
merits of the measure and the pro and cons of certain stipulations within the measure. lt is
recommended that language be deleted from the measure whenever possible.

The phrase "but not be limited to" is used several times and should be deleted. The use of this
phrase implies that there are other items that are not listed. lf it is necessary to provide a list of
items to clarify the meaning of the proposed legislation, please list all items that are applicable.
The courts, if asked to interpret the meaning of the lists, most likely will determine the list to be all
inclusive. The lists should be all inclusive or be deleted.

When drafting bills or amendments we use "may nof instead of "shall not." A negative used with
"may" negates the obligation and permission to act and is the stronger prohibition. A negative
used with "shall" negates the obligation, but not the permission, to act and therefore is avoided.
As you may note, many of sections that previously included "may not' in the existing language,
you added a "shall not". We strive for consistency in the usage of terms, when drafting
amendments or adding new language.

The first full paragraph on the top of page 22 requires the Secretary of State to provide

information from campaign finance disclosure statements submitted to the present. Are you
requiring that all historical files that exist be made available electronically? Not knowing how those
statements were submitted and maintained, there is a concern as to whether this is feasible and
how much it may cost the state to comply with this requirement. Please consider visiting with the
Secretary of State regarding this stipulation.

The proposed measure references rules promulgated by the ethics commission, however, no
specific rute making authority is granted to the ethics commission. Page 35 of the Legislative
Drafting Manual outlines how to provide rule making authority. This is a delegation of the
legislative authority to the ethics commission and the rule making authority should be specifically
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described. The courts have ruled it an unconstitutional delegation of legislative authority when
done so without limits or standards.

sections 39 and 40 on page 35 provide an appropriation to the democracy credit fund.
s.D. const., Art. xll, g 2 states that appropriations shall be made by separate bills, each
embracing one object, and requires a two{hirds vote of all the members of each branch of the
Legislature. The proposed annual appropriation may be unconstitutional.

Severability.clauses may be used in other states; however, severability is a long-established
doctrine of the South Dakola Supreme Court. This is sometimes refened to as "lhe doctrine of
severability." Section 42 on page 36 as the draft was submitted to this office should be deleted.

Finally, the proposed initiated measure is lengthy. please keep in mind that the proposed
measure along with the Attorney General explanation, instructions to signers, and signature
blocks must all fit on a single initiative petition iorm.

Attached is a copy of your proposed initiated measure with all our suggested style and form
changes.

This letter constitutes neilher an.endorsement of your initiated measure nor a guarantee of itsstatutory sufficiency' lt does constitute fulfillment of your responsibility pursuant to-SoCL 12-13-25to submit your draft to this office for review and tomment. lf you proceed with your initiated
m-easure, please take care to ensure that your statements or adveriising do not imply that thisoffice endorses or approves your proposali.

JH:FB
Enc.
cc/enc: The Honorable Shantel Krebs, Secretary of State

The Honorable Marty Jackley, Attorney 
-General

Jason Hancock
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BE IT ENACTED BY THE PEOPLE OF IHE STATE OF SOUTH DAKOTA:
QDo no*-arn e:,4 oc p'wPere'- c.a.+rJt t;rcs.ffir4*t' shor* +i\es ate iyrconsis'lant-*[ thepo"dicc

ni,\erzf,uy'i"1lF;#is:,i't,*ilbYtrb;,3,ffi;fr h"t#,ff"s*,,?,:""0
Coy@{ion Act."

s..t**++6"er- Fi"t&;x3s ov' d,eclandlibu\ o{7*posz ar< r-ate{y uuap,

td *9 dy[are that accountability to the people is of the utmost importance in
's poffal system. Today, that system does not properly prevent comrption or its

and)laveakened by: insufficient participation uy citizens, who believe that cunent
fcing incentives have rendered their role insignificant; rapidly rising costs of
force candidates to prioritize special interest donor., oit"n f.o,n outside of south

3*:",4. n:ve the porentiar to make rarge contributions; insufficient and derayed disclosure

P'tl-"1l\."1relevanl information on campaign contributions, political aavertising, *a p"ia
inadequate enforcement ofthe laws intended to adiress these problems.

Section/That g l2-27-lbe amended ro read as follows:

rr-rr-,.*?No notshoc.o €x,s# g al-l4l;nes.
Terms used in this chapter mean:

(l) "Ballot question," any referendum, initiative, proposed constitutional amendment, or olher
measure submitted to voters at any election;

(2) "Ballot question committee," a person or organization that raises, collects, or disburses
contributions for the placemenr ofa ballot quesiion on the ballot or tle adoption or defeat ofany
ballot question. A ballot question committee is not a person, political comrnittee, or political
party that makes a conhibution to a ballot question committei. A ballot question committee is
not an organization that makes a contribution to a ballot question commiitee from treasury funds;

(3) "candidate campaign committee," any entity organized by a candidate to receive
contributions and- make expenditures for ihe 

"uodiait". 
only Lne candidate campaign committee

may be organized for each candidate;

(4) ' candidate,",any person who seeks nomination for or election to public office, and for the
purpo-se ofthis chapter a person is deemed a candidate ifthe person raises, collects, or disburses
contributions in excess offive hundred dollars; has authorized the solicitaiion of contributions or
the making of expendifures; or has created a candidate campaign committee for the purpose of

of
eLet6,



obtaining public office. The person is also deemed a candidate if the person has taken all actions
required by state law to qualiff for nomination for or election to public office;

(5) "Clearly identified," the appearance ofthe name, nickname, a photograph or a drawing ofa
candidate or public office holder, or the unambiguous reference to the identity of a candidate or
public office holder;

(6) "Contribution," any gift, advance, distribution, deposit, or payment of money or any other
valuable consideration, or any contract, promise or agreement to do so; any discount or rebate
not available to the general public; any forgiveness of indebtedness or payment of indebtedness
by another persoh; or the use ofservices or property without full payment made or provided by
any person, political committee, or political party whose primary business is to provide such

services or property for the purpose of influencing:

(a) The nomination, election, or re-election ofany person to public office; or

(b) The placement ofa ballot question on the ballot or the adoption or defeat of any ballot
question submitted. NoE'. .. A , A

A contribution does not include administration and solicitation ofa contribution for a political
action committee established by an organization and associated expenses, nor the use ofan
organization's real or personal property located on its business premises for such purposes. A
contribution does not include nominal use ofa candidate's real or personal property or nominal

use of resources available at a candidate's primary place ofbusiness;

(7) "County office," any elected office at a county in this state;

(8) "Election," any election for public ofnce; any general, special, primary, or runoff election;

. and anv election on a ballot ouestion:

anythine ofvalue. made by any person for the ourDose of influencine anv election.

office or ballot initiative. measure. or questioni-aa+- - Tk fern ;nc!q&s q

,ru'[/r'!rurr Juurr''lreu' 
Li7-t"t'r<tn vwlp*iJ i = Stsllo "rtr 

b7 u^&tscotuf
The term does not include services provided by ipersirii as a volunteer for or on behalfofany I
candidate, political committee, or political the free or discounted use ofa

AuP$+llv--



(a) In context has no other reasonable meaning than to urge the election or defeat ofone
or more clearly identified candidates, public office holders, or the placement ofa ballot
question on the ballot or the adoption or defeat of any ballot question by use ofexplicit
words ofadvocacy of election or defeat. The folrowing are eiamples oi words thai
convey^a message of express advocacy: vote, re-elect, support, cist your ballot for, reject,
and defeat; or

(b) If taken as a whole and with limited reference to extemal events, such as the
proximity to the eJection, may onry be interpreted by a reasonable person as containing
advocacy of the election or defeatofone or more clearty identified candidates, public-
office holders, or the placement ofa ballot question on the ballot or the adoption or defeat
of any ballot question because:

(i) The electoral portion of the communication is unmistakable, unambiguous, and
suggestive ofonly one meaning; and

(ii) Reasonable minds could not differ as to whether it encourages actions to elect
or defeat one or more clearly identified candidates, public offic-e holders, or the
placement ofa ballot question on the ballot or the adoption or defeat of any ballot
question or encourages some other kind of action:

su€h*d€$r,lesi 
,_-

(1 l) "Independent expenditure,',@tan€xpendtfi#ertnetudtng the payment of money or
exchange of other valuable consideration or promise@



an srganizatig*'s real er persenal p

ie"
for a communication bY a

person, orsanization. political committee, or political partv which is not a contribution and

which: Ci)
olacement ofa ballot question on the ballot or the adoption or defeat of anv ballot
question: and-

u
candidate or anv authorized committee or aqent ofa candidate and the person

makine the expenditure or anv authorized asent ofthat person. and is not made in
concert with or at the reouest or suqsestion of anv candidate or anv authodzed

(1) Contains express advocacy. or its functional equivalent. ofthe election

or defeat of a clearlv identified candidate for offtce: or
5 i'/+'/

candidate's relevant electorate.

Qifdny communication by a person made in the resular course and scope of the

oerion's business or ministry or anv communication made by a membejsbip

orsanization solelv to members of the orsanization and the members' families: Ovl 111

committee or asent of the candidate: and

Satisfies at least one ofthe followins standards:

name of a bill or statute.----------------- tryW"r-tl-
(12) "In-kind contribution," the value ofa good or service provided at no charge or for les than

its fair market value. The term does not include the value of services provided by a person as a

volunteer for or on behalfofany candidate, political committee, or political party, including the

free or discounted use of any person's residence or offrce;



(13) ' Legislative office," the Senate and the House of Representatives ofthe South Dakota
Legislature;

(14) "Loan," a transfer of money, property, guarantee, or anything ofvalue in exchange for an
obligation, conditional or not, 

-to 
repay in whole or part ThJ outstandine amouff o

until renaid./.------------l )

" a natural person;

(15) "National political party," the organization which is responsible for the day-to-day operation
ofa political party at the national level, as deterniined by thJ Federal Election Commission;

(.16) "9:ggi:"tion," any business corporation, limited liability company, nonprofit corporation,
limited liability partnership, limited parhrership, partnership, cooperative, trust except a trust
accourtrepresenting or containing only a contributor's personar hrnds, business trusi,
association, club, labor union, collective bargaining organization, loci, state, or national
organization to which a labor organization pays mernbership or pe, 

"upitu 
f""r, based upon itsaffiliation and membership, trade or professional association that receives its funds from

membership dues or service fees,,whether organized inside or outside the state, any entity
organized in a corporate form under federar law or the raws ofthis state, or any g;up olp"rron.
acting in concert which is not defined as a political committee or political party in thl chapter;tO

f+8)ri'Political action committee," a person or organization that raises, collects or disburses
contributions @ and who is not a candidate, candidare

;ffi.flffiy: or a poriticarpar!,.(Flbritui u"ti*
uurrr rrEtrFnor€nJr !Egt@&EbJ <Z> D o n"t m 

"K 
e-aln-( a

r- tu)@ron that makes a contribution to a political committee or political party fiomJ hisffi own firnds: or&*ont hisffi own funds; or
r ..--\

(b)@t9rganization that makes a contribution to a ballot question committee from
ueasury tuncls;

Leo)

11?:'loliti:al committee," anv candidate campaign committee, politicar action committee, or
oauor questron committee;(:t)
=--{2€f'Political par-ty," any state or co'nty political party quarified to participate in a primary orgeneral electrnn, including any auxiliary organization or suctr political party. An auxiliary

organization is any organization designated as an auxiliary organization in 
-the 

political party's
bylaws or constitution except any auxiliary organization tlhat only accepts conhibutionsto
support volunteer activities of the organization and does not make monetary or in-kind
contributions or any independent expenditures to any political committee;



Cr4"
'Qaff'Public office," any statewide office, legislative offrce, or county office;

faq

: oolitical ourt" o, *,6)
Uy or ir 

"ontrotrca;n 
<

(a) Domestic corporation, limited liability company, nonprofit corporation, limited
liability partnership, or cooperative duly registered with the secretary of state as ofthe
first day of January of the current calendar year, and which is currently in good standing;

(b) Foreign corporation, limited liability company, nonprofit corporation, limited liability
partnership, or cooperative duly registered with the secretary of state as of the first day of
January of the current calendar year, and which is currently in good standing; or

(c) Entity organized in a corporate form under federal law.

olitical committee or political party or ari !
rsanization which was established bv or

whole or in part, by a candidate, political com4lttee, or agent of a candidate or political
cofiImlnee t

Offi"rrur"*de office," the offices of Governor, lieutenant governor, secretary of state, attomey
E)>t

general, state auditor, state treasurer, commissioner of school and public lands, and public
utilities commissioner:

- ,\^

%:/6'rr"usury frmds," funds of an organization that were not raised or collected from any

oiher source for the purpose of influencing a ballot question;

r.r?)' vY7J$l "V olunteer," a person who provides his or her own personal services free of charge.

sectionfrlhat 5 12-27 -7 be amended to read as follows:

candidate for statewide office--

"Recognized business entity," any:

for govemor. or the candidate's camoaiCn committee, mav accept contributions from a person or

from one source exceeds fortv thousand dollars ($40S00fcluring anv calendar year.



thousand dollars uring anv calendar year.

4?"'
HT!" Iimitation on any contribution *em-a?€r*en in this section does not apply to any
contribution by the candidate @to fti"tnfr"i 

"utpul;,committee. A violation of this section is a Class I misdemeanor. --f;ffikL
a-

Sectiorf-/. That S l2-27-g be amended to read as follows:

;aNo candidate for legislative or county office or the candidate's

*flcanor . ,l
9ez lfie a{ct rr-,,trre-,i-



Afn" limitation on any contribution *e*+person in this section does not apply to any
contribution by the candidate @to his-er*sr campaiqn
committee. A violation of this section is a Class I misdemeanor.

4
Section 6. That $ 12-27 -9 be amended to read as follows:

t +*^ a*l4aks

No political action committee may acc€pt

any contribution which in the

aggregate from a sinsle source exceeds te+ two thousand dollars-@QQQldr.ning any calendar
year. A political action committee may not accept contributions from a ballot question committee

. A violation of
this section is a Class I misdemeanor.

Jt
ectionf That $ 12-27-10 be amended to read as follows:

t2-27-10.

r @ No political party may accept any contribution from a person or
political committee which in the aggregate from a sinqle source exceeds ten five thousand dollars
rs< ^^^- during any calendar year. A political party may not accept contributions from a ballot
question committee-an5r
party. A violation of this section is a Class I misdemeanor.

s""tioo?tat

corurection with an election unlLess the fixrds are subiect to the limitations. Drohibitions. and

reportins requirements of this chapter.

.$llb.,f,.

.1

Section/. That /tnpter 12-27 be amended by adding thereto a nerir' section to read as follows:

r.)-??-f or 
^ 

rclinrirnr r rl r:r rr rrrrrit trcs -Do not utv!!rrcoF--. *mzS^ *6|'ps titW/ 4

iabor oreanization, person. or sroup ofoersons. includine any oarent. subsidiary. branch,

division. department. or local unit thereof. are affiliated and share a sinsle contribution lirnit both

with respect to contributions made and contributions received.


